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DIG36ST: 1. Section 223 of the tUi3her Education Act of 1965,
Title II, Part B, as amended, authorizes the
Office of Library and Learning Resources, Office
of Education, Department of Health, Education and
Welfare, to make grants to and contracts with
public and pr'vate agencies and institutions.
Regulations define "public agency" to exclude
Federal agencies. The Nationel Commission on
Library and Information Science is an independ-
ent agency in the executive branch and therefore
is not eligible to receive funds under section
tt3.

2. The Commissioner of Education feas no authority
to make an exception from the statutory regtla-
ticn (45 C.F.R. 5 100.1) which defines "public
agency" as excluding Federal agencies for
purposes of grant or contract awards under
section 223 of the Higher Education Act of 1965.

The Executive Director, National Commission on Libraries and
Infurration Science (Commission) has asked for our opinion on the
legality of a transfer of funds from the Offici of Libraries and
Learning Resources (OLLR) in the Office of Educattnn (OE), DeFart-
ment of HealLh, Education and Welfare (HEW), to the Comrission,
under the Higher 'duc-lon Act of 1965.

The Commission was established in 1970 as an independent agency
within the executive branch. 20 U.S.C. 5 1502 (1976). The Commis-
sion has primary responsibility for developing or rtcommending over-
all plans, and advising appropriate Federal, State, or local Govern-
ments and agencies, to assure that library and information services
are adequate to reet the needs of the people of the United States.
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The Commission has planned a national conference, as author-
ized by PuO. L. No. 93-568, Deccm'!er 31, 197., to develop recom-
mendations concerning national support for library and information
networks. OLLR proposed to transfer funds to the Commission for
the conference from those available under section 223 of the Higher
Education Act of 1965, Title II, Part B, as amended. 20 U.S.C.
5 1034 (1976). This section authorizes the Commissionar of Education
to make grants or contracts for library research and demonstration
projects. It provides:

"(a) The Commissioner (of Educationj is authorized
to make grants to institutions of higher education
and other public or private agencies, institutions,
and organizations, for research and demonstration
projects relating to the improvement of libraries
or the improvement of training in librarianahip,
including the development of new techniques,
syqtems, and equipment for processing, storing, and
distributing information, and for the dissemination
of information derived from such research and
demonstrations, and, without regard to section 3709
of the Revised Statutes, to provide by contracts
with t;iem for the conduct of such activities; except
that no such grant may be made to a private agency,
organization, or institution other than a nonprofit
one."

An opinion by the Adult and Vocational Education Branch, Offi..e
of General Counsel, HEw, that section 223 funds may not be transferred
by grant or contract to the Commission, has prevented the transfer of
funds. The Executive Director disagrees with this and ask-. 'wr our
opinion and views on whether v1.LR can legally executa a contract ox
an interagency transfer of funds -ith the Commissicn, using Tit?.e IT
funds, for a Conference on National Networks.

The Executive Director argues that the term "public agency"
includes Federal agencies. The statute does not define "public
agencies," and the legislative history does not discuss the meaning
of the term. However, in regulations applicable to the section 223
program (45 C.F.R. £ 100.1 (1976)), "public agency" is defined as:

"a legally constituted organization of government
under public administrative control and direction,
but does not include agencies of the Federal Govern-
ment." (Emphasis added.)
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The Commission, as an independent Federal ag-fcy, is therefore not
eligible for assistance under section 223 of the Higher Education Act
of 1965. Indeed, we have serioes doubt whether a. regulatory decision
to define "public as'ncy" to include reearal agencies would be a per-
missible interpretation of section 223. In any event, the interpretation
adopted by O0 is consistent with the otatutory language and neither
arbitrary nor unreasonable on its face; it will therefore not be questioned
by this Office.

In this connection, the staff of the Commission has asked if there
is any basis for the Commissioner of Education to mals an exception to
the exclusion of Federal agencie? fror. eligibility for section 223
grants. Withot express statutory authority to do so, ;;n agency may
not waive a statutory '-emulation. We are not aware of any authority
vested in the Comminsnic.jer of Education to make such a waiver.

The Executive Director of the Commisaion says that OE has made
transfers to other Federal agencies. In the intercst of complying
tith the Comuission's request that we answer as quickly as possible,
we have not attempted to verify that allegation. However, our answer
toD this question would not be different if OE had made such transfers.
Under 45 C.F.R. 5 100.1, 0E cannnt properly transfer section 223 funds
to any Federal agency.

Finally, in response to HEW's questioning of the. legal allhority
of the Commission to accept funds from a Federal agency, the Executive
Director points cut that the Cc-mission is authorized by 20 U.S.C.
S 1505(b) to contract with Fe6cral agencies to carry out any of its
functions, and that it has not only let contracts to othtr Federal
agencies but has, since its inception, also accepted contracts from
them. We do not question the right of OE, using funds other than
those appropriated for purposes of section 223 of the Higher Education
Act of 1965 to contract with the Commission, nor the eight of the
Coimmission to accept a contract from OE, for the performance by the
Cobmission of a service for OE, under the Economy Act, 31 U.S.C. 5 686
(1970). As HEW points out. OS may have some funds available for the
same purposes to be served by the proposed Networks Conference and
could therefore, under the Economy Act, enter into an agreement with
the Commission for it to perform services for 02 for such purposes
(assuming the Corvnitision were in a position to do so). In such cir-
cumstances, the services provided to O by the Conmission might incident-
ally further the purposes of the Commission.
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With regard to 20 U.S.C. 1 1305(b), while that sec ion does
*ivu the Commission authority to contract witi Federal aioncies,
such contracts must be to carry out Commission ftrctions. That
being the case, we do not see how OS could transfer funds or award
a grant or contract to the Commission utder section 1505(b), since
OE funds woula not be available to care. out Commission functions.
For the Commission to receive funds from another agency to carry
out functions for which it receives appropriations would be an
improper augmentation of its appropriations.

In any event, neither the Ecinoay Act nor 20 U.S.C. 5 1505(b)
gives OE authority to use section 221 fvnds to make a grant to or
contract with the Commissior. because, as noted above, the Conmission
is not a "public agency" within th*3 meaning of that section.

Actins ComptroiiLatetat.
of the Rnited States
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